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I.  A Brief History of the Endangered 

Species Act and its Key Provisions
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Wildlife Protection Statutes Can Do 

Wonders!

 USFWS: 99% effective at preventing extinction

 Approximately 30 delisted due to extinction

 A cautionary note:  USFWS recently delisted 21 species 

due to extinction, including 1 mammalian species (Little 

Mariana fruit bat) and 10 bird species (including 

Bachman’s warbler)

 Were it not for the Act, approximately 200 species 

expected to have gone extinct
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The ESA Works!

 The longer species were listed, the more likely they 

were to improve and less likely they were to decline 

 Species with critical habitat for two or more years were 

over two times less likely to be declining in the early 

period and over twice as likely to be improving in the 

late period than species without critical habitat

 Species with dedicated recovery plans for two or more 

years were significantly more likely to be improving 

and significantly less likely to be declining in both early 
and late periods, than species without recovery plans
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The ESA Works!

 Population growth toward recovery goals: 93% of 

listed species have either increased or stabilized after 
being listed under the Endangered Species Act

 Recovery within the time frame established by federal 

recovery plans:   82% effective

 USFWS:  “more than 100 species of plants and animals 

have been delisted based on recovery or reclassified 

from endangered to threatened based on improved 

conservation status”
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Passage of the Endangered Species Act

“Nothing is more priceless and more 

worthy of preservation than the rich 
array of animal life with which our 

country has been blessed.  

It is a many-faceted treasure, of value to 

scholars, scientists, and nature lovers 

alike, and it forms a vital part of the 

heritage we all share as Americans.” 

Pres. Richard M. Nixon, signing statement 

for the Endangered Species Act

 Precursors passed in 1966 and 1969 

protected species “insofar as is 
practicable”

 Current law passed in 1973

 Amended several times

 Administered by USFWS and NMFS

 Over 1,600 U.S. plants and animals 

currently listed as threatened or 
endangered

 Rare species overseas and in the 

oceans are also listed under the Act
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An Endangered RINO?
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Overview of the Endangered Species 

Act of 1973, 16 U.S.C. §§ 1531-1544 

 Purpose and Policy § 2

 Definitions § 3

 Listings § 4

 Critical habitat § 4

 Recovery plans § 4

 Consultation § 7

 Take prohibition § 9

 Incidental take and habitat conservation §10

 Experimental populations §10

 Enforcement §11
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Overview of the Endangered Species 

Act, cont.

 Section 2 – Purposes and Policy: “[A]ll Federal departments and agencies shall seek 

to conserve endangered species and threatened species….”

 Section 3 – Definitions:  “conserve;” “critical habitat;” “species;” “endangered 

species;” “threatened species;” “take”

 “conserve” means to use all methods and procedures which are necessary to 

bring any listed species to the point at which the measures provided by ESA are no 

longer necessary.
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Overview of the Endangered Species 

Act, cont. 

 Section 4(a) – Criteria For Listing as Endangered or Threatened Species:  

 1) Habitat destruction; 

 2) Overutilization for commercial or other purposes;

 3) Disease or predation;

 4) Inadequate existing regulatory mechanisms

 5) Other natural or manmade factors

 Section 4(b) – Basis For Determination:  “best scientific and commercial data 
available”

 Section 4(f) – Recovery Plans:  required for each listed species
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“solely on the basis of the best scientific and commercial 

data available”
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Citizen Listing Petitions 

 Example: 2012, Center for Biological Diversity filed 

the largest-ever petition focused on amphibians 
and reptiles – 53 species

 5 years later: 36 positive findings, 17 negative

 Still today, species are getting listed from CBD’s 

work here:  The western pond turtle and the short-

tailed snake were listed just this fall!
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Section 4: Critical Habitats

 Critical habitat: areas essential for the survival and recovery of listed species

 Determination based on best science and consideration of economic impact

 Supposed to be designated at the time of listing  

 Includes occupied and unoccupied habitat 

 Private land can be designated, but only where a “federal nexus” is involved

 Habitat loss is driving factor for extinction for most species
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Section 4: Recovery Planning

 Furthers ESA’s goal of Recovery

 Recovery plans are a blueprint to bring the 

species to a self-sustaining level

 Recovery plans are non-binding but must be 

prepared

 Achievement of recovery plan goals is not the 

same as delisting
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Overview of the Endangered Species 

Act, cont.

 Section 7 – Interagency Cooperation:  “Each federal agency shall, in consultation 

with and with the assistance of the Secretary, insure that any action authorized, 
funded, or carried out by such agency … is not likely to jeopardize the continued 

existence of any endangered species or threatened species or result in the 

destruction or adverse modification of [critical] habitat ....”

 Section 7 – Biological Opinions:  “If jeopardy … is found, the Secretary shall suggest 

those reasonable and prudent alternatives which he believes would not violate … 

this section ….”

 When Biological Opinion concludes no jeopardy, but that species will be taken, 
must include an “incidental take statement”
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Overview of the Endangered Species 

Act, cont.

 Section 9 – Prohibited Acts:  “import;” “take;” “sell;” “transport”

 Section 10 – Incidental Take Permits:  Available if “taking is incidental to, and not 

the purpose of … an otherwise lawful activity.”

 Section 10 – Habitat Conservation Plans must be in place to identify the impact of 

incidental take, steps taken to minimize take and what alternatives considered

 Section 11 – Enforcement:  

 Civil and criminal penalties 

 Citizens’ suits

 60-day notice requirement

 Attorneys’ fees at regular hourly rates
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Section 10(j): Experimental Populations

 Introduced in 1982 amendments to ESA to foster 

reintroduction efforts

 Gives feds authority to reintroduce listed animals 

to unoccupied lands if the agency “determines 

that such release will further the conservation” of 

the species. 16 U.S.C. § 1539(j). 

 Two types: essential and nonessential

 Reintroduced species can receive less protection

 Yellowstone/Central Idaho wolf reintroduction in 

1990s, poster child for successful reintroductions
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TVA v. Hill:  Early Judicial Endorsement of 

the Purpose and Policy of the ESA

 The U.S. Supreme Court held that the ESA is “the most comprehensive legislation for 

the preservation of endangered species ever enacted by any nation.” Tenn. Valley 
Auth. v. Hill, 437 U.S. 153, 180 (1978). 

 The Supreme Court specifically noted that, “the plain intent of Congress in 

enacting this statue was to halt and reverse the trend towards species extinction, 

whatever the cost,” and found that this intent was “reflected not only in the stated 

policies of the Act, but in literally every section of the statute.” Id. at 184.

 The ESA, “reveals a conscious decision by Congress to give endangered species priority 
over the ‘primary missions’ of federal agencies.” Id. at 185.
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Sierra Club v. Clark, 755 F.2d 608 

(8th Cir. 1985)

 Challenged 1983 USFWS regulations that granted Minnesota DNR’s request for 

public sport trapping season on threatened wolves

 FWS argued that it had discretion to allow sport trapping based on distinction in 

ESA between endangered and threatened species

 Eighth Circuit ruled that a sport season on a threatened species was contrary to 

plain language of ESA, statutory structure, and legislative history
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Lujan v. Defenders of Wildlife, 504 U.S. 555

(1992)

 Finds private environmental 

plaintiffs lack Article III standing to 
challenge lack of Section 7 

consultations on federally funded 

projects overseas that may affect 

endangered species

 Merits of challenge to Secretary’s 

limitation of Section 7 consultation 

to domestic projects never 

reached or resolved
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2011: Congress Behaving Badly

 In response to Montana district court decision in Defenders of Wildlife v. Hall, 565 F. 

Supp. 2d 1160 (D. Mont. 2008), invalidating a 2007 Wolf Delisting Rule in Northern 
Rockies states, Congress passes a rider to an appropriations bill, directing FWS to 

reissue delisting rule for Northern Rockies wolves, and providing that reinstated rule 

“shall not be subject to judicial review”

 March 2012: Ninth Circuit upholds 2011 Appropriations Act rider precluding judicial 

review of reissued 2009 rule delisting northern Rocky Mountain wolves against legal 

challenge which argued that appropriations acts cannot overrule policy statutes
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II.  How the Endangered Species Act 

Works on the Ground

Mandy Bohnenblust, Merjent Inc.
23



Endangered Species Act
50th Anniversary

ESA and the Consultant

 What hasn’t changed with the ESA?

 Take is always prohibited

 It applies to everyone.  All the time.
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ESA and the Consultant

 What has changed?

 Listing status of individual species

 4(d) Rules more prevalent

 Determination Keys
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Consultant’s Role

• Step 1 - Determine list of species and critical habitat using the U.S. Fish and Wildlife Service 
(USFWS) Information Planning and Consultation (IPaC) System (https://ecos.fws.gov/)

• Step 2 - Desktop review for potential suitable habitat

• Step 3 – Determination Keys, if applicable

• Step 4 - Potential surveys for habitat or individuals

• Step 5 - Coordinate/consult with USFWS
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Solar Project – Itasca County, MN
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Solar Project – Itasca County, MN

Species Status Suitable Habitat

Canada lynx Threatened Boreal and northern hardwood forest with deep 

snow and high densities of snowshoe hares

Gray wolf Threatened Temperate forests, mountains, tundra, taiga, 

grasslands and deserts.

Northern long-eared 

bat

Endangered Winter: Hibernates in caves and mines

Fall: Swarms in surrounding wooded areas

Summer: Roosts in upland forest

Tri-colored bat Proposed Forested habitats where they roost in trees, primarily 

among leaves.
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Solar Project – Itasca County, MN
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Solar Project – Determination Keys
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Solar Project – Field Surveys

 Qualified biologist

 Permitted by the Service

 Habitat vs. Presence/Absence 

 Timing
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Solar Project – Itasca County, MN
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Solar Project – Itasca County, MN

 Biological Assessment

 Introduction

 Project Description

 Action Area

 Species/Critical Habitat Considered

 Effects Analysis

 Conclusion and Determination of Effects
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Solar Project – Itasca County, MN
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Other ESA Nuances

 “May Affect, Likely to Adversely 

Affect”

 Plants

 Proposed Species – Conferencing 

 How we help our clients

 Avoiding ‘take’

 Education 
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Working with Attorneys 

 Unanticipated take 

 Purposeful take

 Enforcement actions

 Federal Action Agency Assistance

37



Endangered Species Act
50th Anniversary

III.  Using the ESA to Push for On-the-

Ground Conservation Measures in 

Minnesota
 Section 7 and Section 10 force conservation 

measures in exchange for take coverage

 How the “Habitat Conservation Plan” and 
“Incidental Take Permit” process should work

 Recent Minnesota examples: rusty-patched 

bumblebee and Canada lynx

 Takeaways 
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ESA Section 7 versus Section 10

 What: Federal actions, such as 

federal permits, approvals of private 

actions on federal land, federal 

funding

 Process: Section 7 consultation 

between action agency and expert 

wildlife agency

 Outcome: Biological opinion with 
Incidental Take Statement

 Why: No liability under Section 9 in 

exchange for “terms and 

conditions” and “reasonable and 
prudent measures” 
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 What: Non-federal actors, including 

cities, states, or private entities

 Process: Development of “Habitat 

Conservation Plan”

 Outcome: Issuance of “Incidental 

Take Permit” 

 Why? No liability under Section 9 in 
exchange for implementing the HCP
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How the HCP/ITP Process Should Work

 Non-federal entity realizes that their project 
could hurt endangered species so contacts 

FWS to start the HCP process

 Drafts a HCP that explains how the action will 

impact the species, how the actor will MINIMIZE 

and MITIGATE impacts to the listed species, 

how it will be funded

 If approved, then FWS will issue an ITP that 
excuses a certain level of take

 FWS’s issuance of an ITP is a federal action that 

triggers duty to consult under ESA Section 7 

and NEPA compliance

40



Endangered Species Act
50th Anniversary

City of Minnetonka and the Rusty-patched 

Bumblebee
 City of Minnetonka planned a 5-mile mountain 

bike course in Lone Lake Park, occupied by 
rusty-patched bumblebees

 City sought voluntary guidance from FWS. No 
HCP and no ITP.

 Voluntary guidance insufficient to prevent take

 Center sent Section 9 NOI in early August 2020

 Intense negotiations with the City and jointly 
announce settlement in late September

 Minimize impacts: timing, placement, 
monitoring

 Mitigate impacts: habitat creation, restoration
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Minnesota DNR and the Canada Lynx
 Recreational/commercial trapping program 

regularly catches listed Canada lynx

 No ITP to cover the unlawful take

 Previous 2008 litigation by the Center 
compelled application for ITP and interim 
changes to traps to reduce risk to lynx

 Lynx keep getting killed so Center files a 
second case, defeats MTD, enters settlement 
with DNR over opposition from Minnesota 
Trappers

 Center agrees not bring another case for 7 
years in exchange for numerous on-the-ground 
protections: lethal neck snare ban

 Trappers appeal
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Takeaways
 The ESA has strong provisions to push on-the-ground 

conservation

 Watchdog groups like the Center for Biological 
Diversity needed to enforce ESA

 Some threats easier to address using the ESA: 

 Reform traps and help lynx

 Revise mountain bike course to help bee

 Saving life on earth is harder to achieve through the 
ESA in other circumstances:

 Where threats from numerous sources, like freshwater 
mussels threatened by historical dams and water 
pollution

 Climate change: FWS precludes consideration of threat 
of climate change when enforcing the ESA for the polar 
bear 
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