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Petitioner, Minnesota State Bar Association (“MSBA” ), respectfully asks this

Court to amend the Minnesota Rules of Civil Procedure to: (1) substantially conform

certain rules to the Federal Rules of Civil Procedure; and (2) require that at least 50

percent of unclaimed, undistributed funds in state class-action lawsuits (cy pres) be

donated to the Minnesota Legal Aid Foundation Fund.

In support of its Petition, MSBA states:

1. MSBA is a not-for-profit professional association comprised of attorneys

admitted to practice before this Court and the lower courts throughout the State of

Minnesota.

2. The Supreme Court has the exclusive authority to amend the Minnesota

Rules of Civil Procedure.

3. For many years, MSBA has worked to improve Minnesota’s courts and

from time to time has petitioned this Court to amend the Minnesota Rules of Civil

Procedure.

4. On September 24, 2015, the MSBA formed a subcommittee, called the

Federal Conformity Working Group, to evaluate further potential changes to the

Minnesota Rules of Civil Procedure. The Working Group was comprised of: two

members of the MSBA Judiciary Committee; the current Chair of the MSBA Judiciary

Committee (Daniel J. Cragg); and two members of the MSBA Court Rules and

Administration Committee.

5. After completing its evaluation, the Working Group proposed various

amendments to the full MSBA Court Rules and Administration Committee. That
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committee met twice to consider the proposed amendments, and in turn made

recommendations to the MSBA Judiciary Committee. The Judiciary Committee voted to

adopt the recommendations, and presented to the MSBA General Assembly:

(1) a Report and Recommendation to the MSBA Regarding Proposing
Amendments to the Minnesota Rules of Civil Procedure;1 and

(2) a Report and Recommendation to the MSBA Regarding Amendment
to the Minnesota Rules of Civil Procedure to Require that at Least
50 percent of Unclaimed, Undistributed Residual Funds in Class
Actions be donated to the Minnesota Legal Aid Foundation.2

6. MSBA’s General Assembly adopted each Report and Recommendation at

MSBA’s annual meeting on June 24, 2016. The General Assembly also authorized the

filing of this Petition and attachments to request that the Supreme Court implement the

recommended changes.

SUBSTANTIALLY CONFORM CERTAIN RULES
TO THE FEDERAL RULES OF CIVIL PROCEDURE

7. As its first Petition, MSBA respectfully requests that this Court amend

Rules 4, 5, 6, 12, 14, 15, 27, 32, 53, 56, 59, 63, and 68 to conform to the time-period

structure contained in the Federal Rules of Civil Procedure and to read as discussed

below.

8. In particular, MSBA requests that this Court change five-day periods to

seven-day periods, 10-day periods to 14-day periods, and 20-day periods to 21-day

periods. These changes would prevent filing due dates from frequently falling on

1 This Report and Recommendation is attached as App.1-61.

2 This Report and Recommendation is attached as App.62-79.
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Saturdays and Sundays, and provide litigants a clearer and more logical time

computation.

9. MSBA also requests that this Court amend Rule 16 to make scheduling

orders mandatory and to require counsel’s attendance at pre-trial conferences, amend

Rule 26 to clarify the timeframe for initial disclosures and the commencement or

discovery, amend Rules 30 and 31 to conform to their federal counterparts, and correct a

typographical error in Rule 30.05.

10. With respect to Rule 4, MSBA requests that Rule 4.05 be replaced by

language similar to Federal Rule of Civil Procedure (“FRCP” ) 4(d). FRCP 4(d) is a

clearer rule that illustrates the ability to waive service in order to reduce costs, and

provides a defendant with additional time to answer as an incentive to waive service.

These changes would additionally require a slight change to Rule 3. MSBA therefore

proposes that Rules 3 and 4 be amended as follows:

* * *

3.01. Commencement of the Action

A civil action is commenced against each defendant: (a) when the
summons is served upon that defendant, or (b) at the date of waiver of
service pursuant to Rule 4.05 acknowledgement of service if service is
made by mail or other means of service consented to by the defendant
either in writing or electronically; or (c) when the summons is delivered
to the sheriff in the county where the defendant resides for service; but
such delivery shall be ineffectual unless within 60 days thereafter the
summons is actually served on that defendant or the first publication
thereof is made.

Filing requirements are set forth in Rule 5.04, which requires filing
with the court within one year after commencement for non-family
cases.



4

* * *

4.042. Service of the Complaint

If the defendant shall appear within ten 14 days after the completion
of service by publication, the plaintiff, within five seven days after such
appearance, shall serve the complaint, by copy, on the defendant or the
defendant’s attorney. The defendant shall then have at least ten 14 days
in which to answer the same.

* * *

4.05. Service by Mail

In any action service may be made by mailing a copy of the summons
and of the complaint (by first-class mail, postage prepaid) to the person
to be served, together with two copies of a notice and acknowledgment
conforming substantially to Form 22 and a return envelope, postage
prepaid, addressed to the sender. If acknowledgment of service under
this rule is not received by the sender within the time defendant is
required by these rules to serve an answer, service shall be ineffectual.
Unless good cause is shown for not doing so, the court shall order the
payment of the costs of personal service by the person served if such
person does not complete and return the notice and acknowledgment of
receipt of summons within the time allowed by these rules.

4.05. Waiving Service of Summons

(a) Requesting a Waiver. An individual, corporation, or association
that is subject to service under Rule 4.03 has a duty to avoid unnecessary
expenses of serving the summons. The plaintiff may request that the
defendant waive service of a summons. The notice and request must:

(1) be in writing and be addressed:

(A) to the individual defendant; or

(B) for a defendant subject to service under Rule 4.03(b)-(e) to
the agent authorized by appointment or by law to receive service
of process;
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(2) be accompanied by a copy of the complaint, 2 copies of Form
22 or a substantially similar form, and a prepaid means for
returning a signed copy of the form;

(3) inform the defendant, using Form 22 or a substantially similar
form of the consequences of waiving and not waiving service;

(4) state the date when the request is sent;

(5) give the defendant a reasonable time of at least 30 days after the
request was sent— or at least 60 days if sent to the defendant
outside the United States— to return the waiver; and

(6) be sent by first-class mail or other reliable means.

(b) Failure to Waive. If a defendant located within the United States
fails, without good cause, to sign and return a waiver requested by a
plaintiff located within the United States, the court must impose on the
defendant:

(1) the expenses later incurred in making service; and

(2) the reasonable expenses, including attorney’s fees, of any
motion required to collect those service expenses.

(c) Time to Answer After a Waiver. A defendant who, before being
served with process, timely returns a waiver need not serve an answer to
the complaint until 60 days after the request was sent— or until 90 days
after it was sent to the defendant outside the United States.

(d) Results of Filing of a Waiver. When the plaintiff files a waiver,
proof of service is not required and these rules apply as if a summons
and complaint had been served at the time of execution of the waiver.

(e) Jurisdiction and Venue Not Waived. Waiving service of a
summons does not waive any objection to personal jurisdiction or to
venue.

* * *

11. With respect to Rule 5, the current Rule 5.05 requires that parties filing by

facsimile must follow up the filing with a transmission fee, larger exhibits and
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attachments, and filing fees within five days. This time period should be changed to

seven days in accordance with the federal rules seven day increment structure. MSBA

therefore proposes that Rule 5.05 be amended as follows:

* * *

5.05. Filing; Facsimile Transmission

Except where filing is required by electronic means by rule of court,
any document may be filed with the court by facsimile transmission.
Filing shall be deemed complete at the time that the facsimile
transmission is received by the court and the filed facsimile shall have
the same force and effect as the original. Only facsimile transmission
equipment that satisfies the published criteria of the Supreme Court shall
be used for filing in accordance with this rule. Within five seven days
after the court has received the transmission, the party filing the
document shall forward the following to the court:

(a) a $25 transmission fee for each 50 pages, or part thereof, of the
filing;

(b) any bulky exhibits or attachments; and

(c) the applicable filing fee or fees, if any.

If a document is filed by facsimile, the sender’s original must not be
filed but must be maintained in the files of the party transmitting it for
filing and made available to the court or any party to the action upon
request. Upon failure to comply with the requirements of this rule, the
court in which the action is pending may make such orders as are just,
including but not limited to, an order striking pleadings or parts thereof,
staying further proceedings until compliance is complete, or dismissing
the action, proceeding, or any part thereof.

* * *

12. With respect to Rule 6, the time allowed in Rule 6.04 to serve a motion

before a hearing should be changed from five days to seven days to conform to the

federal rules seven-day increment structure. Further, a definition of “next day” should be
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added both to conform to the federal rules and also to end a recurring issue that arises

with motion response deadlines. Because Minn. R. Gen. Prac. 115 requires that

dispositive motion responses be served nine days before a hearing, response deadlines

often fall on weekends, which means the deadline would run to the next business day.

However, an ambiguity arises because “next day” would naturally mean one counts

forward, but in context could also be construed to mean that one continues to count

backward from the hearing date. The proposed amendment makes it clear that the “next

day” has the latter meaning. In practice, this will mean that reply briefs for Tuesday

hearings will be filed and served on a Friday, rather than a Monday, allowing the district

court sufficient time to review the reply brief. Finally, the last sentence of Rule 6.05,

which allows an extra day for service if service is made by a means other than United

States Mail and after 5:00 p.m., should be removed. Mandatory e-filing has effectively

eliminated the need for this rule. MSBA therefore proposes that Rules 6.04 and 6.05 be

amended as follows:

* * *

6.01. Computation

(a) Computation of Time Periods. In computing any period of time prescribed or
allowed by these rules, by the local rules of any district court, by order of court, or
by any applicable statute, the day of the act, event, or default from which the
designated period of time begins to run shall not be included. The last day of the
period so computed shall be included, unless it is a: Saturday; Sunday; legal
holiday; or when the act to be done is the filing of a document in court, a day on
which weather or other conditions result in the closing of the office of the court
administrator of the court where the action is pending; or where filing or service is
either permitted or required to be made electronically, a day on which
unavailability of the computer system used by the court for electronic filing and
service makes it impossible to accomplish service or filing, in which event the
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period runs until the end of the next day that is not one of the aforementioned
days. The “next day” is determined by continuing to count forward when the
period is measured after an event and backward when measured before an event.

6.04. For Motions; Affidavits

A written motion, other than one which may be heard ex parte, and
notice of the hearing thereof shall be served no later than five seven days
before the time specified for the hearing, unless a different period is
fixed by these rules or by order of the court. Such an order may for cause
shown be made on ex parte application. When a motion is supported by
affidavit, the affidavit shall be served with the motion; and, except as
otherwise provided in Rule 59.04, opposing affidavits may be served not
later than one day before the hearing, unless the court permits them to be
served at some other time.

* * *

6.05. Additional Time After Service by Mail or Service Late in Day

Whenever a party has the right or is required to do some act or take
some proceedings within a prescribed period after the service of a notice
or other document upon the party, and the notice or document is served
upon the party by United States Mail, three days shall be added to the
prescribed period. If service is made by any means other than United
States Mail and accomplished after 5:00 p.m. local Minnesota time on
the day of service, one additional day shall be added to the prescribed
period.

* * *

13. With respect to Rule 12, the current Rule 12 imposes numerous 20-day

time limits that should be changed to 21-day limits in accordance with the federal rules

seven-day increment structure. In addition, parties subject to orders for a more definite

statement should be given 14 days to comply rather than 10 days, again in accordance

with the federal rules seven-day increment structure. MSBA therefore proposes that Rule

12 be amended as follows:
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* * *

13.01. When Presented

Defendant shall serve an answer within 20 21 days after service of the
summons upon that defendant unless the court directs otherwise pursuant
to Rule 4.043. A party served with a pleading stating a cross-claim
against that party shall serve an answer thereto within 20 21 days after
the service upon that party. The plaintiff shall serve a reply to a
counterclaim in the answer within 20 21 days after service of the answer
or, if a reply is ordered by the court, within 20 21 days after service of
the order, unless the order otherwise directs. The service of a motion
permitted under this rule alters these periods of time as follows unless a
different time is fixed by order of the court:

(1) If the court denies the motion or postpones its disposition until the
trial on the merits, the responsive pleading shall be served within ten
days after service of notice of the court’s action;

(2) if the court grants a motion for a more definite statement, the
responsive pleading shall be served within ten 14 days after the service
of the more definite statement.

* * *

12.05. Motion for More Definite Statement, for Paragraphing and for
Separate Statement

If a pleading to which a responsive pleading is permitted violates the
provisions of Rule 10.02, or is so vague and ambiguous that a party
cannot reasonably be required to frame a responsive pleading, the party
may move for a compliance with Rule 10.02 or for a more definite
statement before interposing a responsive pleading. The motion shall
point out the defects complained of and the details desired. If the motion
is granted and the order of the court is not obeyed within ten 14 days
after service of notice of the order or within such other time as the court
may fix, the court may strike the pleading to which the motion was
directed or make such order as it deems just.

* * *

12.06. Motion to Strike
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Upon motion made by a party before responding to a pleading or, if no
responsive pleading is permitted by these rules, upon motion made by a
party within 20 21 days after the service of the pleading upon the party,
or upon its own initiative at any time, the court may order any pleading
not in compliance with Rule 11 stricken as sham and false, or may order
stricken from any pleading any insufficient defense or any redundant,
immaterial, impertinent or scandalous matter.

* * *

14. With respect to Rule 14, the current Rule 14.01 requires that copies of

third-party pleadings be furnished to any requesting party in the action within five days.

The requirement to request third-party pleadings seems antiquated in the era of e-filing.

Third-party pleadings should be served in accordance with Rule 5.01. MSBA therefore

proposes that Rule 14 be amended as follows:

* * *

14.01. When Defendant May Bring in Third Party

Within 90 days after service of the summons upon a defendant, and
thereafter either by written consent of all parties to the action or by leave
of court granted on motion upon notice to all parties to the action, a
defendant as a third-party plaintiff may serve a summons and complaint,
together with a copy of plaintiff’s complaint upon a person, whether or
not the person is a party to the action, who is or may be liable to the
third-party plaintiff for all or part of the plaintiff’s claim against the
third-party plaintiff and after such service shall forthwith serve notice
thereof upon all other parties to the action. Copies of third-party
pleadings shall be furnished by the pleader to any other party to the
action within five days after request therefor. The person so served,
hereinafter called the third-party defendant, shall make any defenses to
the third-party plaintiff’s claim as provided in Rule 12 and any
counterclaims against the third-party plaintiff and cross-claims against
other third-party defendants as provided in Rule 13. The third-party
defendant may assert against the plaintiff any defenses which the third-
party plaintiff has to the plaintiff’s claim. The third-party defendant may
also assert any claim against the plaintiff arising out of the transaction or
occurrence that is the subject matter of the plaintiff’s claim against the
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third-party plaintiff. The plaintiff may assert any claim against the third-
party defendant arising out of the transaction or occurrence that is the
subject matter of the plaintiff’s claim against the third-party plaintiff, and
the third-party defendant thereupon shall assert any defenses as provided
in Rule 12 and any counterclaims and cross-claims as provided in Rule
13. A third-party defendant may proceed in accordance with this rule
against any person who is or may be liable to the third-party defendant
for all or part of the claim made in the action against the third-party
defendant.

* * *

15. With respect to Rule 15, the current Rule 15.01 allows a party to amend a

pleading as a matter of course within 20 days after it has been served, and requires a

response to the amended pleading within ten days of service. These time periods should

be changed to conform to the federal rule, which allows 21 days to amend a pleading, and

14 days to respond to that amended pleading. This amendment would be consistent with

the federal rules seven-day structure. The MSBA therefore proposes that Rule 15.01 be

amended as follows:

* * *

15.01. Amendments

A party may amend a pleading once as a matter of course at any time
before a responsive pleading is served or, if the pleading is one to which
no responsive pleading is permitted and the action has not been placed
upon the trial calendar, the party may so amend it at any time within 20
21 days after it is served. Otherwise a party may amend a pleading only
by leave of court or by written consent of the adverse party; and leave
shall be freely given when justice so requires. A party shall plead in
response to an amended pleading within the time remaining for response
to the original pleading or within ten 14 days after service of the
amended pleading, whichever period may be longer, unless the court
otherwise orders.

* * *
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16. With respect to Rule 16, MSBA suggests that the rule should make

scheduling orders mandatory rather than optional. This conforms the rule to the federal

system and improves efficiency and clarity with regard to schedules. MSBA also

suggests adding a section mandating preparation and attendance at pretrial conferences,

as in the federal rules. Adding this section would increase the usefulness of such

conferences. MSBA therefore proposes that Rule 16 be amended as follows:

* * *

16.02. Scheduling and Planning

The court may, and upon written request of any party with notice to all
parties, shall, after consulting with the attorneys for the parties and any
unrepresented parties, by a scheduling conference, telephone, mail, or
other suitable means, enter a scheduling order that limits the time:

(a) to join other parties and to amend the pleadings;

(b) to file and hear motions; and

(c) to complete discovery.

The scheduling order also may include

(d) provisions for disclosure or discovery of electronically stored
information;

(e) any agreements the parties reach for asserting claims of privilege
or of protection as trial-preparation materials after production;

(f) the date or dates for conferences before trial, a final pretrial
conference, and trial; and

(g) any other matters appropriate in the circumstances of the case. A
schedule shall not be modified except by leave of court upon a
showing of good cause.
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16.03. Attendance and Subjects for Consideration at a Pretrial
Conference

(a) Attendance: A represented party must authorize at least one of its
attorneys to make stipulations and admissions about all matters that
can reasonably be anticipated for discussion at a pretrial conference. If
appropriate, the court may require that a party or its representative be
present or reasonably available by other means to consider settlement.

(b) At any conference under this rule consideration may be given, and
the court may take appropriate action, with respect to:

(1) the formulation and simplification of the issues, including the
elimination of frivolous claims or defenses;

(2) the necessity or desirability of amendments to the pleadings;

(3) the possibility of obtaining admissions of fact and of
documents which will avoid unnecessary proof, stipulations
regarding the authenticity of documents, and advance rulings from
the court on the admissibility of evidence;

(4) the avoidance of unnecessary proof and of cumulative
evidence, and limitations or restrictions on the use of testimony
under Rule 702 of the Minnesota Rules of Evidence;

(5) the appropriateness and timing of summary adjudication under
Rule 56;

(6) the control and scheduling of discovery, including orders
affecting discovery pursuant to Rule 26 and Rules 29 through 37;

(7) the identification of witnesses and documents, the need and
schedule for filing and exchanging pretrial briefs, and the date or
dates for further conferences and for trial;

(8) the advisability of referring matters pursuant to Rule 53;

(9) settlement and the use of special procedures to assist in
resolving the dispute when authorized by statute or rule;

(10) the form and substance of the pretrial order;



14

(11) the disposition of pending motions;

(12) the need for adopting special procedures for managing
potentially difficult or protracted actions that may involve
complex issues, multiple parties, difficult legal questions, or
unusual proof problems;

(13) an order for a separate trial pursuant to Rule 42.02 with
respect to a claim, counterclaim, cross-claim, or third-party claim,
or with respect to any particular issue in the case;

(14) an order directing a party or parties to present evidence early
in the trial with respect to a manageable issue that could, on the
evidence, be the basis for a judgment as a matter of law under
Rule 50.01 or an involuntary dismissal under Rule 41.02(b);

(15) an order establishing a reasonable limit on the time allowed
for presenting evidence; and

(16) such other matters as may facilitate the just, speedy, and
inexpensive disposition of the action. At least one of the attorneys
for each party participating in any conference before trial shall
have authority to enter into stipulations and to make admissions
regarding all matters that the participants may reasonably
anticipate may be discussed. If appropriate, the court may require
that a party or its representative be present or reasonably available
by telephone in order to consider possible settlement of the
dispute.

* * *

17. With respect to Rule 26, MSBA suggests that the rule should be amended

to provide more clarity on the timing for initial disclosures and the commencement of

discovery. The time allowed for initial disclosures, both in general and for parties served

or joined later, should be based on the Rule 26.06 conference rather than the required

date for an answer. This would also prioritize the Rule 26.06 conference. The time
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allotted to make initial disclosures after the Rule 26.06 conference should be 14 days to

reduce delay in the early stages.

18. MSBA also suggests that Minn. R. Civ. P. 26.02(b)— which the federal

advisory committee relied upon in making its 2015 amendments— should add the

“relative ease of access” as a consideration to bring it into substantial conformity with its

federal counterpart. Rule 26.03 should include a clause allowing the shifting of expenses

in order to conform to the federal rule.

19. Finally, MSBA suggests that the initial clause of Rule 26.04 be removed

and discovery be allowed to commence after the conference, rather than the framing of

the discovery plan, in conformity with FRCP 26(d). Doing so would prioritize the Rule

26.06 conference along with the other proposed changes to this rule. This would also

necessitate removal of the related clauses in Rules 26.02, 30.01, 31.01(a), 33.01(a),

34.02, 36.01, and 45. A new clause on “early Rule 34 requests” should be added to

conform with the 2015 amendments to the federal rules. MSBA therefore proposes that

Rule 26 be amended as follows:

26.01. Required Disclosures

(a) Initial Disclosure.

* * *

(3) Time for Initial Disclosures—In General. A party must
make the initial disclosures at or within 60 days after the original
due date when an answer is required 14 days after the parties’
Rule 26.06 conference, unless a different time is set by stipulation
or court order, or unless an objection is made in a proposed
discovery plan submitted as part of a civil cover sheet required
under Rule 104 of the General Rules of Practice for the District
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Courts. In ruling on the objection, the court must determine what
disclosures, if any, are to be made and must set the time for
disclosure.

(4) Time for Initial Disclosures—For Parties Served or Joined
Later. A party that is first served or otherwise joined after the
initial disclosures are due under Rule 26.01(a)(3) Rule 26.06
conference must make the initial disclosures within 30 days after
being served or joined, unless a different time is set by stipulation
or court order.

* * *

26.02. Discovery Methods, Scope and Limits

Unless otherwise limited by order of the court in accordance with
these rules, the methods and scope of discovery are as follows:

(a) Methods. Parties may obtain discovery by one or more of the
following methods: depositions by oral examination or written questions;
written interrogatories; production of documents or things or permission
to enter upon land or other property; for inspection and other purposes;
physical (including blood) and mental examinations; and requests for
admission.

(b) Scope and Limits. Discovery must be limited to matters that
would enable a party to prove or disprove a claim or defense or to
impeach a witness and must comport with the factors of proportionality,
including without limitation, the burden or expense of the proposed
discovery weighed against its likely benefit, considering the needs of the
case, the amount in controversy, the parties’ resources, the parties’
relative access to relevant information, the importance of the issues at
stake in the action, and the importance of the discovery in resolving the
issues. Subject to these limitations, parties may obtain discovery
regarding any matter, not privileged, that is relevant to a claim or defense
of any party, including the existence, description, nature, custody,
condition and location of any books, documents, or other tangible things
and the identity and location of persons having knowledge of any
discoverable matter. Upon a showing of good cause and proportionality,
the court may order discovery of any matter relevant to the subject
matter involved in the action. Relevant information sought need not be
admissible at the trial if discovery appears reasonably calculated to lead
to the discovery of admissible evidence.
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(1) Authority to Limit Frequency and Extent. The court may
establish or alter the limits on the number of depositions and
interrogatories and may also limit the length of depositions under Rule
30 and the number of requests under Rule 36. The court may act upon its
own initiative after reasonable notice or pursuant to a motion under Rule
26.03.

(2) Limits on Electronically Stored Evidence for Undue
Burden or Cost. A party need not provide discovery of electronically
stored information from sources that the party identifies as not
reasonably accessible because of undue burden or cost. On motion to
compel discovery or for a protective order, the party from whom
discovery is sought must show that the information is not reasonably
accessible because of undue burden or cost. If that showing is made, the
court may nonetheless order discovery from such sources if the
requesting party shows good cause and proportionality, considering the
limitations of Rule 26.02(b)(3). The court may specify conditions for the
discovery.

(3) Limits Required When Cumulative; Duplicative; More
Convenient Alternative; and Ample Prior Opportunity. The
frequency or extent of use of the discovery methods otherwise permitted
under these rules shall be limited by the court on motion or on its own
initiative if it determines that:

(i) the discovery sought is unreasonably cumulative or
duplicative, or is obtainable from some other source that is more
convenient, less burdensome, or less expensive; or

(ii) the party seeking discovery has had ample opportunity by
discovery in the action to obtain the information sought; or

(iii) the burden of proposed discovery is outside the scope
permitted by Rule 26.02(b).

* * *

26.03. Protective Orders

Upon motion by a party or by the person from whom discovery is
sought, and for good cause shown, the court in which the action is
pending or alternatively, on matters relating to a deposition, the court in
the district where the deposition is to be taken may make any order
which justice requires to protect a party or person from annoyance,
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embarrassment, oppression, or undue burden or expense, including one
or more of the following:

(a) that the discovery not be had;

(b) that the discovery may be had only on specified terms and
conditions, including a designation of the time or place or providing for
the allocation of expenses;

(c) that the discovery may be had only by a method of discovery other
than that selected by the party seeking discovery;

(d) that certain matters not be inquired into, or that the scope of the
discovery be limited to certain matters;

(e) that discovery be conducted with no one present except persons
designated by the court;

(f) that a deposition, after being sealed, be opened only by order of the
court;

(g) that a trade secret or other confidential research, development, or
commercial information not be disclosed or be disclosed only in a
designated way; or

(h) that the parties simultaneously file specified documents or
information enclosed in sealed envelopes to be opened as directed by the
court.

If the motion for a protective order is denied in whole or in part, the
court may, on such terms and conditions as are just, order that any party
or person provide or permit discovery. Rule 37.01(d) applies to the
award of expenses incurred in connection with the motion.

26.04. Timing and Sequence of Discovery

(a) Timing. Notwithstanding the provisions of Rules 26.02, 30.01,
31.01(a), 33.01(a), 34.02, 36.01, and 45, Parties may not seek discovery
from any source before the parties have conferred and prepared a
discovery plan as required by Rule 26.06(c) except: in a proceeding
exempt from initial disclosure under Rule 26.01(a)(2),

(i) or when allowed by stipulation or court order, or
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(ii) when proceedings are exempt from disclosure under Rule
26.01(a)(2), in which case the parties may seek discovery from any source
no sooner than the expiration of 14 days after the initial deadline to answer,
or

(iii) for an early Rule 34 request. An early Rule 34 request may be
delivered more than 21 days after the summons and complaint are served
on a party. An early Rule 34 request is considered to have been served at
the Rule 26.06 conference.

(b) Sequence. Unless the court upon motion, for the convenience of
parties and witnesses and in the interests of justice, orders otherwise,
methods of discovery may be used in any sequence and the fact that a
party is conducting discovery, whether by deposition or otherwise, shall
not operate to delay any other party’s discovery.

(c) Expedited Litigation Track. Expedited timing and modified
content of certain disclosure and discovery obligations may be required
by order of the supreme court adopting special rules for the pilot
expedited civil litigation track.

* * *

20. With respect to Rule 27, the current Rule 27.01(b) requires 20 days’notice

before the date of a hearing. This should be changed to 21 days to reflect the federal rules

seven-day increment structure. MSBA therefore proposes that Rule 27 be amended as

follows:

* * *

27.01. Before Action

* * *

(b) Notice and Service. The petitioner shall thereafter serve a notice
upon each person named in the petition as an expected adverse party,
together with a copy of the petition, stating that the petitioner will apply
to the court, at a time and place named therein, for the order described in
the petition. At least 20 21 days before the date of hearing, the notice
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shall be served either within or outside the state in the manner provided
in Rule 4.03 for service of summons; but if such service cannot with due
diligence be made upon any expected adverse party named in the
petition, the court may make such order as is just for service by
publication or otherwise, and shall appoint, for persons not served in the
manner provided in Rule 4.03, an attorney who shall represent them, and,
in case they are not otherwise represented, shall cross-examine the
deponent. If any expected adverse party is a minor or incompetent, the
provisions of Rule 17.02 apply.

* * *

21. With respect to Rules 30 and 31, MSBA suggests that Rule 30.01 be

amended to conform to the changes proposed in Rule 26 in relation to Rule 26.04. The

language in Rule 30.02(b) should also be updated to improve clarity and conform to its

federal counterpart.

22. Rule 30.05 appears to have a typo. It states: “The officer shall indicate in

the certificate prescribed by Rule 30.06(1). . . .” It should reference Rule 30.06(a) instead.

MSBA therefore proposes that Rules 30 and 31 be amended as follows:

* * *

30.05. Review by Witness; Changes; Signing

If requested by the deponent or a party before completion of the
deposition, the deponent shall have 30 days after being notified by the
officer that the transcript or recording is available in which to review the
transcript or recording and, if there are changes in form or substance, to
sign a statement reciting such changes and the reasons given by the
deponent for making them. The officer shall indicate in the certificate
prescribed by Rule 30.06(1) 30.06(a)) whether any review was requested
and, if so, shall append any changes made by the deponent during the
period allowed.

* * *

31.01 Serving Questions; Notice



21

(a) A party may take the testimony of any person, including a party,
by deposition upon written questions without leave of court except as
provided in paragraph (b). The attendance of witnesses may be
compelled by the use of subpoena as provided in Rule 45.

(b) A party must obtain leave of court, which shall be granted to the
extent consistent with the principles stated in Rule 26.02(a), if the person
to be examined is confined in prison, or if, without the written stipulation
of the parties, the party to be examined has already been deposed in the
case the parties have not stipulated to the deposition and (1) the
deposition would result in more than 10 depositions being taken under
this rule or Rule 30 by the plaintiffs, or by the defendants, or by the
third-party defendants, (2) the person to be examined has already been
deposed in the case, or (3) if the party seeks to take a deposition before
the time specified in Rule 26.04.

(c) A party desiring to take a deposition upon written questions shall
serve them upon every other party with a notice stating (1) the name and
address of the person who is to answer them, if known, and if the name is
not known, a general description sufficient to identify the person or the
particular class or group to which the person belongs, and (2) the name
or descriptive title and address of the officer before whom the deposition
is to be taken. A deposition upon written questions may be taken of a
public or private corporation or a partnership or association or
governmental agency in accordance with the provisions of Rule 30.02(f).

(d) Within 14 days after the notice and written questions are served, a
party may serve cross questions upon all other parties. Within 7 days
after being served with cross questions, a party may serve redirect
questions upon all other parties. Within 7 days after being served with
redirect questions, a party may serve recross questions upon all other
parties. The court may, for cause shown, enlarge or shorten the time.

* * *

23. With respect to Rule 32, the current Rule 32.05(c) requires that objections

to written deposition questions be served within five days. MSBA suggests that this be

changed to seven days. MSBA therefore proposes that Rule 32 be amended as follows:

* * *
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32.04. Effect of Errors and Irregularities in Depositions

(a) As to Notice. All errors and irregularities in the notice for taking a
deposition are waived unless written objection is promptly served upon
the party giving the notice.

(b) As to Disqualification of Officer. Objection to taking a
deposition because of disqualification of the officer before whom it is to
be taken is waived unless made before the taking of the deposition
begins or as soon thereafter as the disqualification becomes known or
could be discovered with reasonable diligence.

(c) As to Taking of Deposition.

(1) Objections to the competency of a witness or to the
competency, relevancy, or materiality of testimony are not waived by
failure to make them before or during the taking of the deposition, unless
the ground of the objection is one which might have been obviated or
removed if presented at that time.

(2) Errors and irregularities occurring at the oral examination in
the manner of taking the deposition, in the form of the questions or
answers, in the oath or affirmation, or in the conduct of parties, and
errors of any kind which might be obviated, removed, or cured if
promptly presented, are waived unless seasonable objection thereto is
made at the taking of the deposition.

(3) Objections to the form of written questions submitted pursuant
to Rule 31 are waived unless served in writing upon the party
propounding them within the time allowed for serving the succeeding
cross or other questions and within five seven days after service of the
last questions authorized.

(d) As to Completion and Return of Deposition. Errors and
irregularities in the manner in which the testimony is transcribed,
preserved or the deposition is prepared, signed, certified, sealed,
endorsed, transmitted, filed, or otherwise dealt with by the officer
pursuant to Rules 30 and 31 are waived unless a motion to suppress the
deposition or some part thereof is made with reasonable promptness after
such defect is, or with due diligence might have been, ascertained.

* * *
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24. With respect to Rule 33, MSBA suggests that Rule 33.01(a) be amended to

conform to the time period changes in Rule 26.04, as discussed above. MSBA therefore

proposes that Rule 33 be amended as follows:

* * *

33.01. Availability

(a) Any party may serve written interrogatories upon any other party.
Interrogatories may, without leave of court, be served upon any party
after service of the summons and complaint. No party may serve more
than a total of 50 interrogatories upon any other party unless permitted to
do so by the court upon motion, notice and a showing of good cause. In
computing the total number of interrogatories each subdivision of
separate questions shall be counted as an interrogatory.

(b) The party upon whom the interrogatories have been served shall
serve separate written answers or objections to each interrogatory within
30 days after service of the interrogatories, except that a defendant may
serve answers or objections within 45 days after service of summons and
complaint upon that defendant. The court, on motion and notice and for
good cause shown, may enlarge or shorten the time.

* * *

25. With respect to Rule 34, MSBA suggests that Rule 34.02 be amended to

accommodate the changes to Rule 26.04, as discussed above. Rule 34.02 should also be

brought into conformity with its federal counterpart. MSBA therefore proposes that Rule

34 be amended as follows:

* * *

34.02. Procedure

The request may, without leave of court, be served upon any party
with or after service of the summons and complaint. The request shall set
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forth the items to be inspected either by individual item or by category,
and describe each item and category with reasonable particularity. The
request shall specify a reasonable time, place, and manner of making the
inspection and performing the related acts. The request may specify the
form or forms in which electronically stored information is to be
produced.

The party upon whom the request is served shall serve a written
response within 30 days after the service of the request, except that a
defendant may serve a response within 45 days after service of the
summons and complaint upon that defendant or, if the request was
delivered under Rule 26.04, within 30 days after the parties’first Rule
26.06 conference. The court may allow a shorter or longer time. A
shorter or longer time may be stipulated to under Rule 29 or be ordered
by the court. The response shall state, with respect to each item or
category, that inspection and related activities will be permitted as
requested, unless the request is objected to, including an objection to the
requested form or forms for producing electronically stored information,
stating the reasons for objection stating with specificity the reasons for
objection. The responding party may state that it will produce copies of
documents or of electronically stored information instead of permitting
inspection. The production must then be completed no later than the time
for inspection specified in the request or another reasonable time
specified in the response. An objection must state whether any
responsive materials are being withheld on the basis of that objection. If
objection is made to part of an item or category, that part shall be
specified and inspection permitted of the remaining parts. If objection is
made to the requested form or forms for producing electronically stored
information— or if no form was specified in the request— the responding
party must state the form or forms it intends to use. The party submitting
the request may move for an order pursuant to Rule 37 with respect to
any objection to or other failure to respond to the request or any part
thereof, or any failure to permit inspection as requested.

Unless the parties otherwise agree, or the court otherwise orders:

(a) A party who produces documents for inspection shall
produce them as they are kept in the usual course of business at the
time of the request or, at the option of the producing party, shall
organize them to correspond with the categories in the request;

(b) If a request does not specify the form or forms for
producing electronically stored information, a responding party must
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produce the information in a form or forms in which it is ordinarily
maintained or in a form or forms that are reasonably usable; and

(c) A party need not produce the same electronically stored
information in more than one form.

* * *

26. With respect to Rule 36, MSBA suggests that Rule 36.01 be changed only

to accommodate the changes to Rule 26.04. MSBA therefore proposes that Rule 36 be

amended as follows:

* * *

36.01. Request for Admission

A party may serve upon any other party a written request for the
admission, for purposes of the pending action only, of the truth of any
matters within the scope of Rule 26.02 set forth in the request that relate
to statements, opinions of fact, or the application of law to fact, including
the genuineness of any documents described in the request. Copies of
documents shall be served with the request, unless they have been or are
otherwise furnished or made available for inspection and copying. The
request may be served without leave of court unless the party seeks to
serve the request before the time specified in Rule 26.04 be served after
service of the summons and complaint.

Each matter of which an admission is requested shall be separately set
forth. The matter is admitted unless within 30 days after service of the
request, or within such shorter or longer time as the court may allow or
the parties stipulate to under Rule 29, the party to whom the request is
directed serves upon the party requesting the admission a written answer
or objection addressed to the matter, signed by the party or by the party’s
attorney.; but, unless the court shortens the time, a defendant shall not be
required to serve answers or objections before the expiration of 45 days
after service of the summons and complaint upon that defendant. If
objection is made, the reasons therefor shall be stated. The answer shall
specifically deny the matter or set forth in detail the reasons why the
answering party cannot truthfully admit or deny the matter. A denial
shall fairly meet the substance of the requested admission, and, when
good faith requires that a party qualify an answer or deny only a part of
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the matter of which an admission is requested, the party shall specify so
much of it as is true and qualify or deny the remainder. An answering
party may not give lack of information or knowledge as a reason for
failure to admit or deny unless the party states that a reasonable inquiry
has been made and that the information known or readily obtainable by
the party is insufficient to enable the party to admit or deny. A party who
considers that a matter of which an admission has been requested
presents a genuine issue for trial may not, on that ground alone, object to
the request; the party may, subject to the provisions of Rule 37.03, deny
the matter or set forth reasons why the party cannot admit or deny it.

The party who has requested the admissions may move to determine
the sufficiency of the answers or objections. Unless the court determines
that an objection is justified, it shall order that an answer be served. If the
court determines that an answer does not comply with the requirements
of this rule, it may order either that the matter is admitted or that an
amended answer be served. The court may, in lieu of these orders,
determine that final disposition of the request is to be made at a pretrial
conference or at a designated time prior to trial. The provisions of Rule
37.01(d) apply to the award of expenses incurred in connection with the
motion.

* * *

27. With respect to Rule 37, MSBA notes that Rule 37.01(b) and Rule 37.05

were in conformity (or substantial conformity in the case of 37.01(b)) with their federal

counterpart until the 2015 amendments to the federal rules. MSBA suggests bringing

them into (substantial) conformity again. MSBA therefore proposes that Rule 37 be

amended as follows:

* * *

37.01. Motion for Order Compelling Disclosure or Discovery

(a) Appropriate Court. An application for an order to a party shall be
made to the court in which the action is pending. An application for an
order to a person who is not a party shall be made to the court in the
county where the discovery is being, or is to be, taken.

(b) Specific Motions.
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(1) To Compel Disclosure. If a party fails to make a disclosure
required by Rule 26.01, any other party may move to compel
disclosure and for appropriate sanctions.

(2) To Compel a Discovery Response. A party seeking
discovery may move for an order compelling an answer, designation,
production, or inspection.

This motion may be made if:

(A) a deponent fails to answer a question propounded or submitted
under Rules 30 or 31;

(B) a corporation or other entity fails to make a designation under
Rule 30.02(f) or 31.01(c);

(C) a party fails to answer an interrogatory submitted under Rule 33;
or

(D) if a party, in response to a request for inspection submitted under
Rule 34, fails to respond that inspection will be permitted as requested or
fails to permit inspection as requested.

(D) a party fails to produce documents or fails to respond that
inspection will be permitted— or fails to permit inspection— as requested
under Rule 34.

The motion must include a certification that the movant has in good
faith conferred or attempted to confer with the person or party failing to
make the discovery in an effort to secure the information or material
without court action. When taking a deposition on oral examination, the
proponent of the question may complete or adjourn the examination
before applying for an order.

(c) Evasive or Incomplete Answer, or Response. For purposes of this
subdivision an evasive or incomplete disclosure, answer, or response is
to be treated as a failure to disclose, answer, or respond.

(d) Expenses and Sanctions.

(1) If the motion is granted, or if the requested discovery is
provided after the motion was filed, the court shall, after affording an
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opportunity to be heard, require the party or deponent whose conduct
necessitated the motion or the party or attorney advising such conduct
or both of them to pay to the moving party the reasonable expenses
incurred in making the motion, including attorney fees, unless the
court finds that the motion was filed without the movant’s first making
a good faith effort to obtain the discovery without court action, or that
the opposing party’s nondisclosure, response, or objection was
substantially justified or that other circumstances make an award of
expenses unjust.

(2) If the motion is denied, the court may enter any protective
order authorized under Rule 26.03 and shall, after affording an
opportunity to be heard, require the moving party or the attorney filing
the motion or both of them to pay to the party or deponent who
opposed the motion the reasonable expenses incurred in opposing the
motion, including attorney fees, unless the court finds that the making
of the motion was substantially justified or that other circumstances
make an award of expenses unjust.

(3) If the motion is granted in part and denied in part, the court
may enter any protective order authorized under Rule 26.03 and may,
after affording an opportunity to be heard, apportion the reasonable
expenses incurred in relation to the motion among the parties and
persons in a just manner.

37.05. Electronically Stored Information

Absent exceptional circumstances, a court may not impose sanctions
under these rules on a party for failing to provide electronically stored
information lost as a result of the routine, good-faith operation of an
electronic information system.

37.05. Failure to Preserve Electronically Stored Information.

If electronically stored information that should have been preserved in
the anticipation or conduct of litigation is lost because a party failed to
take reasonable steps to preserve it, and it cannot be restored or replaced
through additional discovery, the court:

(a) upon finding prejudice to another party from loss of the
information, may order measures no greater than necessary to cure the
prejudice; or
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(b) only upon finding that the party acted with the intent to
deprive another party of the information’s use in the litigation may:

(1) presume that the lost information was unfavorable to the
party;

(2) instruct the jury that it may or must presume the
information was unfavorable to the party; or

(3) dismiss the action or enter a default judgment.

* * *

28. With respect to Rule 53, the current Rule 53.07(b) includes a 20-day limit

for filing objections to a master’s order, report, or recommendation, which should be

changed to 21 days. MSBA therefore proposes that Rule 53 be amended as follows:

* * *

53.07. Action on Master’s Order, Report, or Recommendations

(a) Action. In acting on a master’s order, report, or recommendations,
the court must afford an opportunity to be heard and may receive
evidence, and may: adopt or affirm; modify; wholly or partly reject or
reverse; or resubmit to the master with instructions.

(b) Time To Object or Move. A party may file objections to— or a
motion to adopt or modify— the master's order, report, or
recommendations no later than 20 21 days from the time the master's
order, report, or recommendations are served, unless the court sets a
different time.

* * *

29. With respect to Rule 56, many aspects of the current Rule 56 are

antiquated. Significant changes were made in 2010 to Rule 56 of the Federal Rules of

Civil Procedure to bring it into conformity with the modern practice of summary
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judgment. MSBA suggests that the Minnesota rule be brought into conformity with its

federal counterpart. MSBA therefore proposes that Rule 56 be amended as follows:

56.01. For Claimant

A party seeking to recover upon a claim, counterclaim, or cross-claim
or to obtain a declaratory judgment may, at any time after the expiration
of 20 days from the service of the summons, or after service of a motion
for summary judgment by the adverse party, move with or without
supporting affidavits for a summary judgment in the party's favor upon
all or any part thereof.

56.01. Motion for Summary Judgment or Partial Summary Judgment.

A party may move for summary judgment, identifying each claim or
defense — or the part of each claim or defense — on which summary
judgment is sought. The court shall grant summary judgment if the
movant shows that there is no genuine dispute as to any material fact and
the movant is entitled to judgment as a matter of law. The court should
state on the record the reasons for granting or denying the motion.

56.02. For Defending Party

A party against whom a claim, counterclaim, or cross-claim is asserted
or a declaratory judgment is sought may, at any time, move with or
without supporting affidavits for a summary judgment in the party's
favor as to all or any part thereof.

56.02. Time to File a Motion.

Service and filing of the motion shall comply with the requirements of
Rule 115.03 of the General Rules of Practice for the District Courts,
provided that in no event shall the motion be served less than 14 days
before the time fixed for the hearing. Unless the court orders otherwise,
a party may not file a motion for summary judgment more than 30 days
after the close of all discovery.

56.03. Motion and Proceedings Thereon

Service and filing of the motion shall comply with the requirements of
Rule 115.03 of the General Rules of Practice for the District Courts,
provided that in no event shall the motion be served less than 10 days
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before the time fixed for the hearing. Judgment shall be rendered
forthwith if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that either party is entitled to
a judgment as a matter of law. A summary judgment, interlocutory in
character, may be rendered on the issue of liability alone although there
is a genuine issue as to the amount of damages.

56.03. Procedures.

(a) Supporting Factual Positions. A party asserting that a fact cannot
be or is genuinely disputed must support the assertion by:

(1) citing to particular parts of materials in the record, including
depositions, documents, electronically stored information, affidavits or
declarations pursuant to Minn. Stat. § 358.116, stipulations (including
those made for purposes of the motion only), admissions, interrogatory
answers, or other materials; or

(2) showing that the materials cited do not establish the absence or
presence of a genuine dispute, or that an adverse party cannot produce
admissible evidence to support the fact.

(b) Objection That a Fact Is Not Supported by Admissible Evidence.
A party may object that the material cited to support or dispute a fact
cannot be presented in a form that would be admissible in evidence.

(c) Materials Not Cited. The court need consider only the cited
materials, but it may consider other materials in the record.

(d) Affidavits or Declarations. An affidavit or declaration pursuant to
Minn. Stat. § 358.116 used to support or oppose a motion must be made
on personal knowledge, set out facts that would be admissible in
evidence, and show that the affiant or declarant is competent to testify on
the matters stated.

56.04. Case not Fully Adjudicated on Motion

If, on motion pursuant to this rule, judgment is not rendered upon the
whole case or for all the relief asked and a trial is necessary, the court at
the hearing on the motion, by examining the pleadings and the evidence
before it and by interrogating counsel, shall, if practicable, ascertain what
material facts exist without substantial controversy and what material
facts are actually and in good faith controverted. It shall thereupon make
an order specifying the facts that appear without substantial controversy,
including the extent to which the amount of damages or other relief is not
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in controversy, and directing such further proceedings in the action as are
just. Upon the trial of the action the facts so specified shall be deemed
established, and the trial shall be conducted accordingly.

56.04. When Facts Are Unavailable to the Nonmovant.

If a nonmovant shows by affidavit or declaration pursuant to Minn.
Stat. § 358.116 that, for specified reasons, it cannot present facts
essential to justify its opposition, the court may:

(a) defer considering the motion or deny it;

(b) allow time to obtain affidavits or declarations or to take
discovery; or

(c) issue any other appropriate order.

56.05. Form of Affidavits; Further Testimony; Defense Required

Supporting and opposing affidavits shall be made on personal
knowledge, shall set forth such facts as would be admissible in evidence,
and shall show affirmatively that the affiant is competent to testify to the
matters stated therein. Sworn or certified copies of all documents or parts
thereof referred to in an affidavit shall be attached thereto or served
therewith. A “sworn copy” includes documents that are authenticated by
a signature under penalty of perjury, pursuant to Minn. Stat. § 358.116.
The court may permit affidavits to be supplemented or opposed by
depositions or by further affidavits. When a motion for summary
judgment is made and supported as provided in Rule 56, an adverse party
may not rest upon the mere averments or denials of the adverse party's
pleading but must present specific facts showing that there is a genuine
issue for trial. If the adverse party does not so respond, summary
judgment, if appropriate, shall be entered against the adverse party.

56.05. Failing to Properly Support or Address a Fact.

If a party fails to properly support an assertion of fact or fails to
properly address another party’s assertion of fact as required by Rule
56.03, the court may:

(a) give an opportunity to properly support or address the fact;

(b) consider the fact undisputed for purposes of the motion;

(c) grant summary judgment if the motion and supporting materials
— including the facts considered undisputed — show that the movant is
entitled to it; or

(d) issue any other appropriate order.
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56.06. When Affidavits are Unavailable

Should it appear from the affidavits of a party opposing the motion
that the party cannot for reasons stated present, by affidavit, facts
essential to justify the party's opposition, the court may refuse the
application for judgment or may order a continuance to permit affidavits
to be obtained or depositions to be taken or discovery to be had or may
make such other order as is just.

56.06. Judgment Independent of the Motion.

After giving notice and a reasonable time to respond, the court may:

(a) grant summary judgment for a nonmovant;

(b) grant the motion on grounds not raised by a party; or

(c) consider summary judgment on its own after identifying for the
parties material facts that may not be genuinely in dispute.

56.07. Affidavits Made in Bad Faith

Should it appear to the satisfaction of the court at any time that any of
the affidavits presented pursuant to this rule are presented in bad faith or
solely for the purpose of delay, the court shall forthwith order the party
submitting them to pay to the other party the amount of the reasonable
expenses which the filing of the affidavits causes the other party to incur,
including reasonable attorney fees, and any offending party or attorney
may be adjudged guilty of contempt.

56.07. Failing to Grant All the Requested Relief.

If the court does not grant all the relief requested by the motion, it may
enter an order stating any material fact — including an item of damages
or other relief — that is not genuinely in dispute and treating the fact as
established in the case.

56.08. Affidavit or Declaration Submitted in Bad Faith.

If satisfied that an affidavit or declaration pursuant to Minn. Stat. §
358.116 under this rule is submitted in bad faith or solely for delay, the
court — after notice and a reasonable time to respond — may order the
submitting party to pay the other party the reasonable expenses,
including attorney’s fees, it incurred as a result. An offending party or
attorney may also be held in contempt or subjected to other appropriate
sanctions.

* * *
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30. With respect to Rule 59, the current Rule 59.04 imposes a 10-day time limit

on parties opposing a new trial to serve affidavits. This should be extended to 14 days.

MSBA therefore proposes that Rule 59 be amended as follows:

* * *

59.04 Time for Serving Affidavits

When a motion for a new trial is based upon affidavits, they shall be
served with the notice of motion. The opposing party shall have 10 14
days after such service in which to serve opposing affidavits, which
period may be extended by the court pursuant to Rule 59.03. The court
may permit reply affidavits.

* * *

31. With respect to Rule 63, the current Rule 63.03 requires 10 days’notice to

remove a judge after the party receives notice of a judicial assignment. This time limit

should be changed to 14 days. MSBA therefore proposes that Rule 63 be amended as

follows:

* * *

63.03 Notice to Remove

Any party or attorney may make and serve on the opposing party and
file with the administrator a notice to remove. The notice shall be served
and filed within 10 14 days after the party receives notice of which judge
or judicial officer is to preside at the trial or hearing, but not later than
the commencement of the trial or hearing.

* * *

32. With respect to Rule 68, the current Rule 68.01(a) requires more than 10

days of notice before trial to submit an offer of settlement. This should be changed to 14
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days. Rules 68.01(e), 68.02(a), and 68.02(d) should be adjusted similarly. MSBA

therefore proposes that Rule 68 be amended as follows:

* * *

68.01 Offer

(a) Time of Offer. At any time more than 10 14 days before the trial
begins, any party may serve upon an adverse party a written damages-
only or total-obligation offer to allow judgment to be entered to the
effect specified in the offer, or to settle the case on the terms specified in
the offer.

(b) Applicability of Rule. An offer does not have the consequences
provided in Rules 68.02 and 68.03 unless it expressly refers to Rule 68.

(c) Damages-only Offers. An offer made under this rule is a
"damages-only" offer unless the offer expressly states that it is a "total-
obligation" offer. A damages-only offer does not include then-accrued
applicable prejudgment interest, costs and disbursements, or applicable
attorney fees, all of which shall be added to the amount states as
provided in Rule 68.02(b)(2) and (c).

(d) Total-obligation Offers. The amount stated in an offer that is
expressly identified as a "total-obligation" offer includes then-accrued
applicable prejudgment interest, costs and disbursements, and applicable
attorney fees.

(e) Offer Following Determination of Liability. When the liability
of one party to another has been determined by verdict, order, or
judgment, but the amount or extent of the liability remains to be
determined by further proceedings, the party adjudged liable may make
an offer of judgment, which shall have the same effect as an offer made
before trial if it is served within a reasonable time not less than 10 14
days before the commencement of a hearing or trial to determine the
amount or extent of liability.

(f) Filing. Notwithstanding the provisions of Rule 5.04, no offer under
this rule need be filed with the court unless the offer is accepted.

68.02 Acceptance or Rejection of Offer

(a) Time for Acceptance. Acceptance of the offer shall be made by
service of written notice of acceptance within ten fourteen days after
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service of the offer. During the ten-day fourteen day period the offer is
irrevocable.

(b) Effect of Acceptance of Offer of Judgment. If the offer accepted
is an offer of judgment, either party may file the offer and the notice of
acceptance, together with the proof of service thereof, and the court shall
order entry of judgment as follows:

(1) If the offer is a total-obligation offer as provided in Rule
68.01(d), judgment shall be for the amount of the offer.

(2) If the offer is a damages-only offer, applicable prejudgment
interest, the plaintiff-offeree's costs and disbursements, and applicable
attorney fees, all as accrued to the date of the offer, shall be determined
by the court and included in the judgment.

(c) Effect of Acceptance of Offer of Settlement. If the offer accepted
is an offer of settlement, the settled claim(s) shall be dismissed upon:

(1) the filing of a stipulation of dismissal stating that the terms of
the offer, including payment of applicable prejudgment interest, costs
and disbursements, and applicable attorney fees, all accrued to the date
of the offer, have been satisfied; or

(2) order of the court implementing the terms of the agreement.

(d) Offer Deemed Withdrawn. If the offer is not accepted within the
ten-day fourteen day period, it shall be deemed withdrawn.

(e) Subsequent Offers. The fact that an offer is made but not accepted
does not preclude a subsequent offer. Any subsequent offer by the same
party under this rule supersedes all prior offers by that party.

* * *

REQUIRE THAT AT LEAST 50 PERCENT OF UNCLAIMED,
UNDISTRIBUTED RESIDUAL FUNDS IN CLASS ACTIONS BE DONATED TO

THE MINNESOTA LEGAL AID FOUNDATION FUND

33. As its second Petition, MSBA respectfully requests that this Court amend

Rule 23.05 and add new Rule 23.11 to require that at least 50 percent of unclaimed,
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undistributed residual funds in class actions (i.e., cy pres funds) be donated to the

Minnesota Legal Aid Foundation Fund.

34. As detailed in the attached Report and Recommendation (App.62-79), cy

pres is a method of distributing remaining funds from a class-action settlement. Funds

sometimes remain undistributed because not all plaintiffs claim their share, all class

members cannot be located, individual claims are smaller than the cost of processing

them, or the settlement amount agreed to turns out to be larger than necessary. Trial

judges currently have discretion to decide the fate of such residual funds.

35. In 1995, recognizing the severe shortage of resources to support legal

services for the poor in Minnesota, this Court established a Joint Legal Services Access

and Funding Committee.3 That committee issued a report (the Penn-Stageberg Report),

recommending (among other things) that “trial judges in all courts in Minnesota should

be educated about the need for funding for legal services for the disadvantaged . . . and in

appropriate cases, of designating local legal services or volunteer programs or the

Supreme Court’s Legal Services Advisory Committee as recipients of cy pres funds.”

36. In 1998, the six regional legal-services programs that comprised the

Minnesota Legal Services Coalition created the Minnesota Legal Aid Foundation Fund

(“MLAFF” ), an endowment whose proceeds benefit virtually all the State’s legal-services

providers. The Supreme Court Legal Services Advisory Committee distributes the

income the MLAFF generates (approximately $150,000-$170,000 per year) as part of a

two-year funding cycle that supports 30 leave services and pro bono programs. The

3 See http://mncourts.gov/Documents/0/Public/administration/penn-stageberg.pdf, p. 19.
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MLAFF was created with the express intention of being a vehicle for cy pres awards for

Minnesota’s legal-services programs.

37. Minnesota has not adopted a formal rule either creating a presumption that

legal-organizations are appropriate recipients of cy pres funds, or mandating that such

organizations receive a certain percentage of class-action residuals. As a result, the

MLAFF has received only three cy pres awards, though one— from the Microsoft anti-

trust settlement— was not technically a cy pres award but a provision of the parties’

settlement agreement.

38. Upon the competition of an update to the Cy Pres Manual in 2011, the

MSBA Legal Assistance to the Disadvantaged (“LAD” ) Committee and the Minnesota

Legal Services Coalition undertook an educational campaign regarding cy pres awards.

Nevertheless, courts often still award class-action residuals to organizations other than

legal-services providers.

39. Based on a summary prepared by the ABA Resource Center of Access to

Justice, 21 states have adopted court rules or legislation regarding cy pres funds.4 Illinois,

Washington, Indiana, and North Carolina mandate that a certain percentage of cy pres

funds be directed to civil legal services. North Carolina requires that 100 percent of cy

pres funds be directed to civil legal services. Illinois has a 50-percent requirement, while

Washington and Indiana each have a 25-percent requirement.

40. Legal-services providers in these states appear to have reaped substantial

benefits following implementation of these requirements. For example, legal-services

4 The summary is attached to the MSBA’s Report & Recommendation. (App.66-75.)
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providers in Illinois received $1.5 million in 2010, and legal-service providers in

Washington received more than $1.0 million in 2011. This compares with negligible

award amounts before codification.

41. MSBA strongly believes that Minnesota legal-service providers would

experience similar benefits if the rules were amended to require that at least 50 percent of

residual class-action funds be donated to the Minnesota Legal Aid Foundation Fund. The

distributed funds would then become part of the MLAFF fund endowment, the income

from which is distributed by the Supreme Court Legal Services Advisory Committee to

legal aid and pro bono programs throughout Minnesota. The remaining residuals would

continue to be distributed according to current law in ways that directly or indirectly

benefit class members or similarly situated people.

42. To address this important issue, MSBA proposes that the Court amend

Rule 23.05 and add Rule 23.11 as follows:

* * *

23.05. Settlement, Voluntary Dismissal, or Compromise

(a) Court Approval.

* * *

(3) The court may approve a settlement, voluntary dismissal, or
compromise that would bind class members only after a hearing and on
finding that the settlement, voluntary dismissal, or compromise is fair,
reasonable, and adequate. Any order entering a judgment, or approving a
proposed compromise, voluntary dismissal, or settlement, of a class
action that establishes a process for the identification and compensation
of members of the class shall provide for the disbursement of residual
funds.
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* * *

23.11. Cy Pres Distributions.

In matters where the claims process has been exhausted and residual
funds remain, not less than fifty percent (50%) of the residual funds shall
be disbursed to the Minnesota Legal Aid Foundation Fund to support
“qualified legal services programs” consistent with Minn. Stat. § 480.24
et seq. The court may disburse the balance of any residual funds beyond
the minimum 50% to any other non-profit entity that has a direct or
indirect relationship to the objectives of the underlying litigation or
otherwise promotes the substantive or procedural interests of members of
the certified class.

* * *

43. Contemporaneous with this filing, a copy of this Petition has been

submitted for the purpose of information to the Honorable Eric L. Hylden, Judge of St.

Louis County District Court, Minnesota.

Accordingly, Petitioner, Minnesota State Bar Association respectfully requests

that this Court grant this Petition and amend the Minnesota Rules of Civil Procedure

consistent with Paragraphs 1-43 above.
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Dated: September 2, 2016 Respectfully submitted,

MINNESOTA STATE BAR ASSOCIATION

By: s/ Robin Wolpert
Robin Wolpert (#310219)
Its President

and

BASSFORD REMELE

A Professional Association

By: s/ Mark R. Bradford
Mark R. Bradford (#335940)
Christine E. Hinrichs (#389963)

33 South Sixth Street, Suite 3800
Minneapolis, MN 55402-3707
Phone: 612-333-3000
mbradford@bassford.com
chinrichs@bassford.com

Attorneys for the Minnesota State Bar Association
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